Case 3:73-cv-00127-MMD-WGC Document 12 Filed 05/19/20 Page 1 of 7

EXHIBIT 11

November 24, 1939 letter to the Attorney General from Roy W.
Stoddard, Special Assistant, to the Attorney General
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The Attorney General, / . )
Washington, D. C. LTI

Re: United States v. Welker River Irrigation
District et al - U, S, District Court -

Nevade. [)Ltjé ]938
Sir: .

Please refer to your letter of the 4th instent with attached
copy of letter from Mr. Chapmen, Assistant Secretary of the Inter-
ior, dated the lst instent and "Memorandum for Irrigation® dated
October 29, 1939 signed "Flickingser, Assistunt Chief Counsel", all
relating to the above matter.

Mr., Kearney and myself conferred for several hours yesterday
afterncon with relation to stipulation for entry of umended decree
to conform to the Writ of Mandate, and dld not get slong too well
as to the form of decree. ’

—

Referring first to the request of the Department of the Int- !
erior that the amended decree should specifically recite "that the
priority of the United States on behalf of the Indiens of the
Walker River Indian Reservation 1s a first priority to the use of
water as of Novenber 29, 1859"., Mr. Kearney objected to any such
insertion, and of course pointed out the decree sveaks for itself
and that the earliest priority awarded therein 1is the right of the
United States for 26.25 ¢.f.s. with a priority of November 29,
1859, He 1ls, of course, correct in this contention as all other
priorities awarded in the decree commence with the year 1860 and
cont inue through each of the years up to 1921,

R

If1r. Kearney's perticular objection, which seems to be well
founded, is that whilec the United Stetes has the first priority
oni the shreem; 1t doer not necessarily have the first right to
the use of water ags b .oracbical matter because there is generally
gurficiént webe? to s6%lsfy the United States diversion rights
downe trevii Decfuuve of ¥sturn flow which permits diversion of
juplor ¥Fighls upetresn without infringing upon the Government's
arvBrBivh, TheR, too, gtorage water released from defendants' res-
euvgiph L& rélsessd and diverted by defendants only and is, of
course, not available for the United States.
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{ this respeect, I do not believe that we should insist upon this

" have had with Mr. Lunsford, I belleve that he too will agree to

. Gavarnnnt of RB.2B C.PF.8., without eny additional burden upon the
. stream that would result in the shutting dovm of Junior priorities
“to any greater extent than would otherwise bhe necessary., On the
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Inasmuch as the decree very plainly discloses upon its
face that the United States htis the earliest priority upon the
stream, and for the reason that I do not belleve that the Court
would adopt the suggestion. of the Department of the Interior in

suggested change.

~

I believe that Mr. Kearney, and from other conferences I

the following change on page 10 of the proposed amended decree
attached to our motion dated October 24, 1939:

Insert after the word “reservation" line 32, page 10,
the following:

", provided however, that eny change in point
or points of diversion sought to be made by
the United States of Ameriea to a point or
points above the present boundaries of the ot
Jalker River Indian Reservation, shall not\bg./* 4
madefexcopt upon vpetition to this Court and™ - - or ' 7y /
its approval obtained after hearing upon such Y e
notice as the court may order.n ';:Z
It will be observed thet if this nroposed clause is inserted in
the proposed emended decres, the United States may, at its option,
change 1ts point or points of diversion with the present boundar-
ies of the Reservation to any extent that it desires, but that
neither the Government nor the Indians can change the point of
diversion upstream above the present boundaries of the Reservation
without first applying to the Court for an order authorizing such
chenge, in the same manner that defendants are required to do as
set forth in Pearagraph LIV of the proposed Amended Decree (pp.72-
73).

The quite strenuous objection of not only Mr. Kearney, but
also of Mr. Iunsford, to authority of the United States to change
its point of diversion upstream at will could very readily sub-
stuntielly damage and prejudice a Junior right. It has been rointed
out to me that construction of the esst side drain has been com
pleted and that it affords a substantial accretion to the stream
just above the Parker Ranch--which is the rench that adjoins the
Reservation upstream. It wes also pointed out thet construction
of the west slde drain Is nearly complete and it is believed that
when ccnpla®éd thie dfsin will also furnish substantial accretions
te the =¥F8ual dbove SHé Parker Ranch.

It 15 the veliel of defendants that these accretions together
with @bheF Pefu®h flow will usually satisly the decreed right of the

-
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other hand, if the Government did move its polint of diversion, and
partioularly above the confluelice of these two drains, 1t could
teke oub its 26.25 c.f.s, at its upstream point of diversion and
receive in addition the benefit of these accretlons and return
flow, which would in effect substantially lncreese the amount of
water available to the Government over that which is now available,

It seems to me that the Government would be in the seme po-
: sition as an individual appropriator and subject to the rule-=-
. . that an appropristor may not change his point of diversion or
place of use to the prejudice of & junior appropriator,

As above stated, 1t 1is my understanding that attorneys for
defendants will stipulate for the inclusion of the above insert
if it is epproved by the Department and the Secretary of the
Interior.

In this comnection defendants' attorneys sugzgest the insertion
of the words Yof point of diverslon or' after the words "a change®
. on line 3, page 73, Par, XIV of the proposed emended decree, in
i order that defendents may not change & point of diverslon without
| application first being made to the Court. I see no objection to
‘_this suggested change.

Referring to the third paragrsph of the letter of Mr. Chapman,
sssistant Secretary of the Interior, addressed to the Department
under date of the lst instant and the attached Memo of Mr. Flick-
inger and the Depurtmentts letter to me dated the 4th Instant,
wherein it is suggested that the proposed amended decree elther
specifically set forth the storage priority of the Indians' Weber
Reservoir, construction of which was commenced in July 1933, or
insert language so that Par. XIInggg eginclude the statement
vglso excepting the undetermined?rlgh s of plaintiff.®

Defendants! attorneys, particularly dr. Keerney, were very
such exercised over this suggestlon snd expressed the fear that
the Government mey hereafter claim a storage right as of November
29, 1869 for the Weber Reservolr, It ls my belief that he par-
ticularly fears that the United States may in the future contend
for & priority for the Weber Reservoir that will ante-date the
contempleated, but never constructed, reservolrs Iincluded in the
applications of the Walker River Irrigatlion District as set out
on pages 64 and 65 of the Decree, and which are referred to in
rav. XFX, page 72, lines 4-6 of the Decree as follows: "except
the undeterinliied rights of the Walker River Irrigetion District
under ihd epplications to the State Water Commission of the State
of CalifdFila,

Mr. Kenrney furiher objscted to thils proposal on the ground
that there is nothing in the record before the trial court that
discloses commencement or completion of the construction of
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‘Neber Reservoir, or that there is anything in the record before the
trial court which indicates any present intention of the Government to

construct such reservolr.

This is a fact as I understand the record, and it is my further
und erstanding that any reference to this reservoir was particularly
avoided by the Government attorneys t¢rylng the case.

puring the course of our discussion, it was pointed out that

es a matter of law the wording of Par, XII does not preclude the
plaintiff or &ny of the defendants from initiatlng new and addi-
tional rights after the entry of the decree and with prioritiles
subseouent to the date of its entry. You will recall that the
decree is dated April 14, 19%6 and was entered on April 15,1936.
¥r. Keamey argued that whether ths priority was 1983, 1936 or
1639 would be immaterial if there were no intervening prloritles.

The thing that bothers Mr. Kearney is, of course, the prob-
ability that there will be a very long delay in the future before
the alker River Irrigation District constructs (if at all) the
reservoirs mentioned in its applications for permit with the
california Water Commission &s described on pages 64 and 65 of
the decree, and which are referrsd to in Par. XII on page 72
thereof . Hence, a long delay will not permit the District to
relate back to 1926, the date of the filing of its application,
as against the Government's priority for Weher Reservolr storage.

It is my underetanding thet neither you nor the Department
of the Interior contend for & priority for Weber Reservolr at
least earlier than the commencement of construction., Iff view
of the fact that the Government did not offer any proof of the
commencement of such construction or lts completion prior to the
entry of the decree, although construction hed in fact been com-
menced, would, I think, preclude us from attempting to have the
trial court include the date of priority of eber Reservoir,
which would necessarily have to be first determined from some
ovidence presented to 1t in the absence of a stipulation by op-
posing counsel,

The motion now pending before the Court 1s purely one for
entry of an amended dscree pursuant to the Writ of Mandate.
Necessstily, 1t seemg to me thet if we desire determination by
the trial court of the right of a storage priority for Weber
Keserveir; we must either proceed by motlon to open up the decrse
end periit ‘the taking of further testimony or bring new sult as
sgéingt the Walker River Irrigation District and any other storage
righte o determine the storage right of thls Indian reservolr.

T have informed Mr. Kearney that if his statement that there
ere no intervening oriorities between 1933 and 1936 is correct,
then there can be no valid objection by defendants to inserting
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the following: *as of the 14th day of April 1936" after the word
"tributaries" being the last word on line 3, page 72, and that the
date on the last page lmmediately preceding the sipgnature of the
Judge be changed so as to read as follows:

®DONE TN OPEW COURT this 14th day of April, 1936,
and as modified by the decision of the CGircuit
Court of Appeals on June 5, 1939,

Dated December 1939,

United States DISTTIot Judgze.w

If there are no interveniny prilorities between July 1933
and April 1936, I believe the suggested changes would meet the
situation in that the Government would not be barred from cleiming
8 priority for Weber Reservoir as of April 15, 19%6 at any time
that it may seek to assert such a right in the future, and I also
believe that the suggested changes, whlle not directly mentioned
in the Writ of Mandate, would clarify Par. XII of the proposed
amended decree.

kir. Kearney stated that before replying to my suggestions,
he desired to confer with other counsel and with the Walker River
Irrigation District, and that he would let me know some time in
the future whether or not they would agree to such =& changs.
I think they will agree.

It is my belief that defendants will stipulate for entry of
a proposed amended decree after the Inserts above mentioned on
page 10 commencing after the word "reservaetion" line 32; the
Ansexrt “as of the 14th day of April 1936" following the word
"tributaries” line 3, page 72, and the insert "of point of 4i- "
version or" after the word "change" line 3, page 73, and the chage
in the dates Immedlately preceding the signature of the trial judge
are included. - _

It is also my bellef that with these inserts as suggested,
the riglits of the Government are protected, and I very much doubt
whether weé could secure the other changes mentioned In your letter
¢f the 4th instant.

frielosed herewlth for the Department's information and files
pxe 00pleb of Mr, Kearnsy's letter to Judgs St. Sure dated the 8lst
instent and coples of Judge St, Sure's reply thereto dated the
22nd instant and copies of my letter to Judge St. Sure dated today,
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ilso enclosed herewlth for the Department's files 1s another
copy of the proposed amended decree as attached to our motion for
order for entry of same.

Please advise me as promptly as possible if the sbove
suggested inserts meet the approval of the Department, and I would
sl so appreciate any comments the Department may have to offer.
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.S, If the Department approves & stipulation along
the lines above indicated, I think it Important
first to ascertain whether there are any inter-
vening storage priorities betwsen July 1, 1933
and April 14, 1936 by applications for permit
to store water. Perhaps the local Indlan super-
intendent could arrange for such a check-up or
the services of Mr. Krongulst could be secured
for thet purpose. S




